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BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS
EVERGREEN FS, INC,, )
Petitioner, )
v, ) PCB
) (UST Appeal)
OFFICE OF THE STATE FIRE )
MARSHAL )
Respondent. )
NOTICE OF FILING AND PRO( ~ OF SERVICE
To:  Jobn T. Therriault, Acting Clerk Division of Petroleum and Chemical Safety
lllinois Pollution Control Board Office of the State Fire Marshal
100 West Randolph Street 1035 Stevenson Drive

State of Illinois Building, Suite 11-500 Springfield, TL 62703
Chicago, [1. 60601

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF OSFM DETERMINATION, a copy of which is herewith served
upon the above parties of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 3™ day of May, 2012.

Respectfully submitted,
EVERGREEN FS, INC,, Petitioner

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI

BY: /s/ Patrick D. Shaw

Patrick D. Shaw

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 North Old Capitol Plaza, Suite 325

Springfield, IL 6270]1-1323

Telephone: 217/528-2517

Facsimile: 217/528-2553
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BEFORE THE [LLINOIS POLLUTION CONTROL BOARD

EVERGREEN FS, INC,,
Petitioner,

PCB
(UST Appeal)

V.

OFFICE OF THE STATE FIRE MARSHAL,
Respondent.

PETITION FOR REVIEW OF OSFM DETERMINATION

NOW COMES Petitioner, Evergreen IS, Inc. (“Evergreen”), pursuant to Section
57.9(¢)(2) of the [llinois Environmental Protection Act, 415 ILCS 5/57.9(c)(2), and Part 105.500
of the Illinois Pollution Control Board Rules, 35 Ill. Admin. Code Sections 105.500 through
105.510, and hereby appeals the UST determination dated March 29, 2012 by Respondent Office
of the State Fire Marshal ("OSFM"), in which OSFM refused to review an application for
eligibility and deductibility determination, stating as follows:

l. Evergreen is the most recent owner or operator of a service station located in
Dwight, Livingston Counry, [llinois, and assigned LPC#1050255113. Prior to 2001, tanks on the
property were owned and operated by Livingston Service Company, including a 10,000 gallon
registered diesel tank from which a release was reported in 1991. All tanks at the site reported a
release in 2007.

2. The site is currently the subject of two consolidated Leaking Underground Storage
Tank Fund appeals before the Board, involving whether payments should be apportioned as a

result of a 199] incident at the site. Everpgreen v. IEPA, PCB 11-51 & ]12-6. In November of

2011, Petitioner submitted an application for a determination that the tank involved in the 1991
incident was eligible for reimbursement from the Leaking Underground Storage Tank Fund. A
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true and correct copy of the application is attached herero as Exhibit A.

3. On January 10, 2012, OSFM found Petitioner ineligble for reimbursement from
the fund for the reason that “Tank 3 10,000 gallon Diesel Fuel — NON UST related release — (415
ILCS 5/57.9).” The letter further indicated that OSFM “reserve[s] the right to change the
deductible determination should additional information that would change the determination
become available.” A true and correct copy of the letter is attached hereto as Exhibit B.

4. Upon receipt of the letter, Petitioner’s consultant contacted OSFM to determine
what information had been relied upon to make this determination and was told that if Petitioner
had any additional information in support of the application, it should submit it.

5. In reliance thereupon, Petitioner submitted new information pertaining to the
nature of the 1991 incident, which had not been submitted with the previous application.

6. On March 29, 2012, OSFM issued a final determination, characterizing
Petitioner’s new submittal as a request for reconsideration and refusing to review the new
information for purported want of legal authority to reconsider the January 10, 2012,
determination. A true and correct copy of the determination is attached hereto as Exhibit C.

7. This appeal is filed exactly thirty-five days from the March 29, 2012,
determination. The actual date Petitioner received the determination 15 uncertain, but could be no
carlier than the date it was mailed and is therefore timely filed. 35 Tll. Adm. Code 105.504(b).

8. The OSFM’s determination should be reversed since the submittal of new
information does not constitute a request for reconsideration. Furthermore, where as here,
OSFM’s initial determination involved review of materials beyond the application submitted,

fundamental faimess requires OSFM to give the applicant an opportunity to present additional
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evidence to explain or refute the extrinsic evidence relied upon by OSFM. Alternatively, OSFM
should be estopped from refusing to review additional information when it verbally invited it,
and when OSFM claims authority to change its decision in all of jts form eligibility and
deductibility determinations, including the one herein.

9. Even if the new submittal is deemed a reconsideration request, legal precedent
before the lllinois Appellate Court and the Illinois Pollution Control Board has found that
OSFM, unlike the Illinois Environmental Protection Agency, has some authority to reconsider its
determinations under the proper circumstances.

10.  The 1991 incident occurred from a feak in the leaking underground piping system
and therefore was eligible.

WHEREFORE, Petitioner, Evergreen, prays that: (a) OSFM produce the Record; (b) a
hearing be held; (¢) the Board find OSFM erred in its decision, (d) the Board direct OSFM to
either review the new information and make a deternmination or find that the 1991 incident was
eligible for reimbursement, and (e) the Board grant Evergreen such other and further relief as it
deems meet and just.

EVERGREEN FS, INC., Petitioner
By its attorneys,
MOHAN, ALEWELT, PRILLAMAN & ADAMI
By:  /s/ Patrick D. Shaw
Patrick D. Shaw
MOHAN, ALEWELT, PRILLAMAN & ADAMI
] N. Old Capitol Plaza, Ste. 325
Springfield, [L 62701
Telephone: 217/528-2517

Facsimile: 217/528-2553

THIS FILING IS SUBMITTED ON RECYCLED PAPER



Electronic Filing - Received, Clerk's Office, 05/03/2012
*ERFXFPCB2012-127 * * * % %

4. 0/303/

Leaking Underground Storage Tank Fund //_.023.,//
Eligibility and Deductible Application

All underground storage tank owners or operators planning o seek reimbursement of corrective action costs
from the Leaking Underground Storage Tank (LUST) Fund must submit this application. Instructons and
definitions to aid in completing the application are attached.

The application must be completed in its entirety. Answers of unknown are pot accepted and may be grounds
for returning your application. All signatures and seals must be originals signed in ink. Incomplete applications
will be returned to the Applicant. Any revisions to the original application must be dated and initialed by the
person entering the new information. This must be the same person who signs the application. If a facility is
vot in cornpliance with registration requirements, the applicabon will be returned.

Do not submit TEPA reports or bills with the application. A duplicate copy of the application is not

required. Following the review of the application, the Apphcant will reccive a certified lett 1pibility
stating the deductible amount. BCBY
OSFM Facility D #:_ H =D 12303 | Nov 2 3 200
' Loal]Se7 DIV. OF F’EVROLE“E‘\{:(“i
1. Name of Applicant: EVe_ %MM FS‘ {MC . ' CHEM!CN- SAF
Current Tank Owner: \A Current Tank Operalor Former Taok Owner: Former Tapk Operatar:

Mailing Address of Applicant; Po [=YaY 12677
City:J?DIDK)M(‘Hth’V\—) . State: | L~ Zip: 1702 ]

Contact Person: ﬁb :f ;11 he ) he %e v

2. Current Owner: EV& \’\D\JH en F S, l nc .

Tank __ ¥ Property: Lessee: (check all that currently apply)
Mailing Address: P (D e (BT L
City: L)loom] Ylf\)‘t“b ) State: |- Zip: (1702

Phone: ( 209 )__{olpde=— G221

a) Date Facllity Propesty Purchased: Leased: q - |-00
b) Were tanks in the ground on datc of purchase/lease?  Yes Y No
¢) If answer to 2b is no, were tanks installed afier your purchase/lease? Yes No

d) Havc you ever operated these taoks; pumped produet in or out during the ordinary course of
operation? Yes Y No

The OSFM Is requesting disclosure of informatjon to process vour Eligibllicy and Deductible Application In order 10 a¢coraplish Lhe statutory porpose ns
sizied i 415 JLCS, Act 5, Environmenta) Protection Act. This )s REQUIRED bemausc failure (o provide the requested informatlon will resali in this lorm
oot being processed. and there wilt be 26 eligibility or deductible determlaation Jor pucposes of the LUST Fund. This form has been approved by the

Farma Maasgement Cencer.

EDApp.Doc (Rev 5:02) EXHIBIT

A
prtort




3. Previous owner/operator: Lll V/ I"Lﬁ Sfb‘n §QJ v l ce CO

10.
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Tank: _ X Property: __ Lessee: ____(checkall that apply)
Previous owner/operator current mailing address: 320 N. ’Pl e
City: ?&n‘h‘ o State: e zip_ ol Tt
Phoue: (&S 8-l — 7185 E@@Rv@ D
Facility Name: \Dwsm— Fucl 24 NOV 2 3 201
Facitiy addresss___2f. H) 4 Old Route Ll OWOFFETROEY
City: _ DA T County: L 1V & Ston

<
Occurrence for which you intend to seek reimburserent: Incident # 4) - OS 80

Name and official title of the person who notified ITEMA of the cecusrence: / arm Sa.l’ {.-n
Datc Reported: ) ﬁ/‘i {

Other incident numbers reported at the site: (4 separate application musi be filed for each occurrence. Please
indicate if any of the additional incident numbers are erroneously reporied incidents, or a second reporiing of the
same occurrence for which you intend 1o seek reimbursement.)

Other Incident Nusubers Date Reported
2007 04719 | U f1g [o7
y_ 20077 060‘4(2?14 szfhn\:)) (alL/% lo7
3)
Total number of USTs at the site: 5 (include USTs presently at the site and USTs that have been »

removed or abandoned in place)

Total number of USTs at the site that have had a releasc: / (An UST release includes a leak
from an underground tank, a release from underground piping associated with the wnk, plus overfills of the UST i

during filling.)

Type of release: (check all that apply) Answers of unknown will not be accepted.
é UST leak Overfill of an UST during filling
Underground piping leak Other /detailed description required)

2) How was the release discovered? (check all thot apply)

_X___Invenory Loss A_ Subsurface Investigation
Z Product in Observation Well __ Significant Event (i.e., overfill, vandalism, eic.)
_____ Subsurface Work/Repair ___Other (detailed description required)
b) Date relcasc discovered: cIES /:”

Tt A PR a6t
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11. )s the UST owner or operator the U.S, govemment? Yes _ No \/ _

12. )s the UST ownar or operator 3 rail carrier regislcred pursuant to Section ISC-Q?\I of the 1ltinois Vehicle Code?
Yes No

13. s the UST Jocated at an airport with over 300.000 eperations per year. for years prior to 1951, and over 170000
operalions per year beginning in 1991. focated in a ¢ity of more than 1.000,000 inhabitants?

Yes  Neo _\_4_
14, Date corrcclive action work bepan or sclicduled to begin: m% 3 -5 9 /

1

15. Date corrective aclion work completed: {b?\‘ ?mo_’(j [a %Y

The following certification must be completed by the UST owaer/operator:

I, v’ (clrcle the following that apply) the Owner, Operator
or desjdnated agent Fyusipesrcen TS InC. leaking undecground stocage
Enk S ¥ certify under penalty=df faw, that this’application and the supporting documentation attached herefo

were prepared vnder my direction or supervision in accordanee with a sysicm designed to assure that qualified personne!
properly gathered and evaluated the information submilied therein. | affirm that the information is, to the besr of my
knowledge and belief, e, accurate and complete. Such affirmation is made under penally of perjury as defined in
Sectlon 32-2 of the Crimvinal Code, 720 JLCS 5/32-2. | am aware that there are significant penalties for submitting faise
information, inctuding the possibility of fine and imprisonment for knowingly committing violations. ‘The "Elipibilily
and Deductible Determination™ decided pursuant to this document is subject 10 the costs defined in Title 335!
Environmenial Protection Itlinols Adniinistrative Code (IAC) 731, 732, 742 and Public Act 92-05354.

Signauire (owner, operator or deyignated agent)
. v o7 Tl
SWelod it — rg@@:g;,_s@fzi,@

Tirlc:_ﬁg,gnf _ h\g NOV 2 3 2018

DIV. OF PETROLEUM
0 // CHEMICAL SAFETY

Subscribed and sworn to before me this 22 day of 7 sy eonletn L2027/

(application must be notorized when the certificate is signed)

OFFICIAL SEAL
DAWN M. PHILLIPS
NCHS—

Notary Public MY COMMISS! RES 382015

Note: Ociginal sigoatires in ink and seuts are required lor the cerfification nnd notarization. Attach the UST information
sheet behind this page. This form may be capied oo » photocopicr but may not be altered in any way. DO NOT reproducs
on a computers this will he prounds for rejcction.

Loudt pe3eflt
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UST Information Sheet
The information below must be provided for each UST at the site. (USTs presently at the site and USTs that have been removed or abandoned)

All spaces must be completed for each fank. Answers of unknowo will not be accepted.

You may photocopy this page if more space Is needed.

OSFM Facllity ID #: L—, — O} ) C)5J Clrcle one under each column.
Tank Produet Size Date Date Date Qut of Date 1EMA Date [EMA  Repistration  Has UST Is UST
D # Cade (Gallons) Installed Registered Servlce Removed Number Notified Fees Paid Had a Legally
Release Abandonped

In-Place?

A 4 Lovd Glifsi %7 o)sT iolay8T A NA BN v (B v @
2. & 05D @l sl Sl 8T wlior i3]l scoredts 4] glor N ®n v@®

= [ GiosBO i

3 D i© 60D ‘i/,ij_‘g_l_ alifs7 Wffor ulizlor Zgyroin gl @ N @ w Yy (O
4 & 10,650 1257 nf2]$7 uljo7 ifinfol worenm iz ® N N Y ®
S wnless) possD  wdas fdfis 1ofiofor W37 gop0dv wlsler. @ v @ N v (B
= g e sy s o Y N Y N Y N

_ - Y N Y N Y N

RECEIVE] Cx v v

NO\JZBZUHU Y N Y N Y N

DIV, OF PETROLEUM
Y N ¥ N b 4 N

—GHEMICA

Product Codes - {refer to Instructions for definitionsy. G - Gas, D - Diescl, A - Aviation fiels, K ~ Kcrosene, M — New Motos Oil or U - Used oil; H - 1lealing oil; 11AZ - Hazardous
Subsiance (description required); N -~ Any product not inchuded under apother code. (description required)

Comments:
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Office of the lliinois

State Fire Marshal

"Partnering With the Fire Service to Prolect Hlfinois™

CERTIFIED MAIL - RECEJPT REQUESTED #7011 0110 0001 4649 2883

Janvary 10, 2012

Evergreen FS, Inc.
P.O. Box 1367
Bloomington, [L 61702

In Re: Facility No. 4-013031
IEMA Incident No. 91-0580
Dwight Fuel 24
R147 & Old 166
Dwight, Livingston Co., IL

Dear Applicant:
The Reimbursement Eligibilicy and Deductible Application received on November 23, 2011 for the above
referenced occurrence has been reviewed. The following determinations have been made based upon this

review.

[t has been determined that you are ineligible to seek payment of costs of corrective action or indemnification
associated with the following tanks:

" Ineligible Tanks
Tank 3 10,000 gallon Diesel Fuel

An owner or operator is eligible to access the Underground Storage Tank Fund i€ the eligibility requirements are

satisGied:

1. Neither the owner nor the operator is the United States Government,

2. The tank does nol contain fuel which is exempt from the Motor Fuel Tax Law,

3. The costs were incurred as a result of a confirmed release of any of the folowing substances:

“Fuel”™, as defined in Section 1.19 of the Motor Fucl Tax Law
Aviarion fuel

Heating oil

Kerosene

Used oil, which has been refined from crude oil used in a motor vehicle, as defined in Section

1.3 of the Motor Fuel Tax Law. - -
RECEIVED

1035 Stevenson Orive e Springfield, IL 67203-425%
Printed on Recycted Paper
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4. The owner or operator regisiered the tank and paid all fees in accordance with the statutory and
regulatory requirements of the Gasoline Storage Act.

5. The owner or operator notified the Hlinois Emergency Management Agency of a confirraed release, the
costs were incurred after the notification and the costs were a result of a release of a suhstance listed in
this Section. Costs of corrective action or indemnification incurred before providing tha: notification
shall nol be eligible for payment.

6. The costs bave not already been paid 10 the owner or operator under 2 private insurance policy, other
written agreement, or court order.

7. The costs were associated with “corrective action”,
You are ineligible [or reirnbursement from the fund for the following reason(s):
Tank 3 10,000 gallon Diesel Fuel - Non UST related release - (415 {LCS 5/57.9)

This constitutes the final decision as it relates o your eligibility and deductibility. We reserve the right to
change the deductible determination sbould additiopal information that would change the detenmination become
available. An underground storage tank owner or operator may appeal the deciston to the 1tlinois Pollution
Control Board (Board), pursuant 1o Section 57.9 (¢) (2). An owner or operator who seeks to appeal the decision
shall file a petition for a hearing before the Board within 35 days of the date of mailing of the fina) decision, (35
[linois Admmistrative Code 105.504(b)).

For information regarding the fifing of an appeal, please contact:

Clerk

Illinois Pollution Control Board
State of Nlinois, Center

100 West Randolph, Suite 11-500
Chicago, Illinois 60601

(312) 814-3620

The following tanks are also listed for this site:

Tank | 6,000 gallon Gasoline
Tank 2 10,000 gailon Gasoline
‘Tank 4 10,000 pallon Gasoline
Tank 5 10,000 gallon B-85

Your application indicates thal there has not been a refease from these tanks under this incident number. You
may be eligible 1o seek payment of corrective action costs associated with these tanks if it is determined that
there has been a release from one or more of these tanks. Once it is determined that there has been a release
from one or more of these tanks you may submit a separate application for an eligibility deterrnination to seek
COTTECTIVE acTion costs associated with this/these tanks.

If you have any questions, please contact ow Office at (217) 785-1020 or (217) 785-5878.
Sincerely,

ol .

Deanne Lock
Adminjstrative Assistant
Division of Petroleum and Chemical Safery

cc: [EPA
Facility File

Ly 12 oA sds
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Office of the lilincis

State Fire Marshal

"Parinering With the Fire Service to Protect lllinois”

March 29, 2012

Evergreen FS, Inc.
P.O. Box 1367
Bloomington, [L 61702

Re: Facility No. 4-013031
1IEMA Incident No. 91-0580
Dwight Fuel 24
Rt. 47 & Old 166
Dwight. Livingston Co., IL

Dear Applicant,

Your request for reevaluation of a Reimbursement Eligibility and Deductible Application. as received by the Office
of the State Fire Marshal ("OSFM™) on or about February 2, 2012. for the above-referenced occurrence has been
reviewed. As you will recall, the request sougfit the OSFM’s reevaluation of its Reimbursement Eligibility and
Deductible Application decision dated January 10, 2012.

In response 10 your request, the OSFM has determined that it lacks any authority 1o reevaluate or reconsider a prior
eligibility decision. Nothing in the applicable statute authorizes or empowers the OSFM to reevaluate such a
decision once it has become final. See 415 1LCS 3/57.9. Rather. parties aggrieved by any eligibility determination
have the option 10 appeal. As 5o timely appeal of the OSFM's January 10. 2012 decision related to Incident No. 91-
0580 was recejved, the initial determination of ineligibility must stand.

An underground sterage tank owner or operator may appeal this decision 1o the IHlinois Poilution Control Board
(Board). pursuant 10 415 ILCS 5/57.9(c)(2). An owner or operator who seeks 10 appeal the decision shall file a
petition for a hearing before the Board within 35 days of the date of mailing of the final decision. 35 [llinois
Administrative Code 105.504(b). For information regarding the filing of an appeal. please contact:

Clerk

[llinois Pollution Conmrol Board
State of illinois Center

100 West Randolph, Suite }1-500
Chicago, IL 60601

{312) 814-3620

[f you have any questions, please ¢ontact our Office at (217) 785-1020 or (217) 785-5878.

Sincerely,
I3 re
. L] L
. i Divisj ;e -
Deanne Lock 19 ~Oungey
Administrative Assistant L N
Division of Petroleum and Chemical Safery RO G Yo
E .
cc: Facibty File Aviron entaj Py .
Environmental Management. Inc. ”Qeﬂcy feC!IOn
Enclosure EXHIBIT
1035 Stevenson Drive o Springfield, IL 67203-4259 C

Piinled on Retycied Paper





